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ONLINE PROFESSIONAL SERVICES AGREEMENT 

THIS ONLINE PROFESSIONAL SERVICES AGREEMENT (this “Agreement” is effective January 1, 2013 (the “Effective Date”) 
by and between CEDARCONE, INC. (“Provider”) and Customers of consulting services (“Customer”). 

OVERVIEW 

Provider is in the business of rendering services that include consulting services.  The parties desire that Provider 
provide such services under the terms and conditions of this Agreement.  Each Project defined in an Order Form will 
be performed under these terms and conditions.  

In consideration of the mutual covenants set forth in this Agreement, the parties agree as follows:  

 

1. DEFINITIONS. 

1.1 “Provider Tools” shall mean any and all of 
Provider's proprietary materials, information, trade 
secrets and know-how, used by Provider in the 
conduct of its business, including, by way of 
illustration but not limitation, technical information, 
plans, designs, templates, processes, methodologies, 
procedures, reusable software (such as source code, 
object code, routines and libraries that are commonly 
used in connection with, and are generic to the 
development of, a typical computer program) and 
generic software features (such as text, graphics, 
menus, icons and other, commonly-used elements 
that are generic to computer programs), together with 
improvements and modifications thereof. 

1.2 “Deliverable” shall mean a tangible work product 
developed for and delivered to Customer, as set forth 
in an Order Form.  By way of example, a Deliverable 
may consist of a plan, a report, a design, or a 
software module. 

1.3 In connection with any material that is furnished 
or delivered by Provider or Customer hereunder, an 
“Enforceable Intellectual Property Right” shall mean 
(a) a copyright, trademark or trade secret issued, 
honored and/or enforceable under the laws of the 
United States of America or any state within the 
United States of America, or (b) a United States 
patent issued as of the time when the material is 
furnished or delivered. 

1.4 “Project” shall mean the services to be rendered 
to Customer, and the related Deliverables, as set forth 
in an Order Form. 

1.5 “Order Form” shall mean an attachment to this 
Agreement that defines, with respect to a specific 
Project, one or more of the following elements: the 
scope of the Project, Deliverables, responsibilities of 
Customer, responsibilities of Provider, the acceptance 
criteria applicable to Deliverables, the fees and 
payment schedule pertinent to the Project, and any 
modifications of the terms of this Agreement as they 
apply to the Project.  This Agreement incorporates 
one or more Statements of Work that are signed by 
Provider and Customer.  In the event of a conflict 
between a signed Order Form and the provisions of 
this Agreement, the Order Form shall take 
precedence as to the Project described therein.  Each 
Order Form executed hereunder shall be a separate 
agreement between the parties.   

 

2. SERVICES.  Provider shall render the services 
and deliver the Deliverables set forth in an Order 
Form to Customer, and Customer shall perform its 
responsibilities set forth in the same Order Form.  
Provider and Customer shall use commercially 
reasonable efforts to fulfill their respective obligations 
in a timely manner in order to achieve the agreed 
milestones and dates set forth in the Order Form.   

3. FEES AND EXPENSES. 

3.1 The fees due Provider in connection with a 
Project, exclusive of taxes, shall be as set forth in the 
corresponding Order Form.  In the absence of such a 
Order Form otherwise setting forth the fees pertinent 
to a Project, Provider shall be paid on a time-and-
materials basis, at its current rates, for services 
rendered and work products provided to Customer 
with Customer's authorization. Provider may cease 
delivery of services if Customers does not make 
timely payments according to the Order Form. 
3.2 Provider may incur reasonable and necessary 
travel and other expenses, at Customer's request. 
Provider shall be reimbursed by Customer, providing 
Customer approved the expenses in advance.  To the 
extent that the services to be provided hereunder are 
subject to any taxes, other than taxes based upon 
Provider's income, payment of such taxes is the 
responsibility of Customer. 
4. CHANGE CONTROL PROCEDURE.  A change in any 
aspect of a Project may be made upon agreement in 
writing by both parties, and if necessary documented 
in a separate and applicable Order Form. 

5. TERM.   
5.1 This Agreement is effective upon execution by 
Provider and Customer for a term of three years from 
the Effective Date (“Term”).  The parties may extend 
the Term by mutual written agreement.  The Term 
shall be automatically extended until the completion of 
all Projects described in Statements of Work that this 
Agreement incorporates.   

5.2 Either party shall have the right to terminate a 
Project or this Agreement at any time without cause 
upon thirty (30) days' written notice to the other party. 
In the event of such termination, Customer shall pay 
for all services rendered and all work products 
provided (on a pro rata basis in connection with a 
fixed-price Project, and on an hourly-fee basis in 
connection with any other Project), together with all 
expenses incurred, through the effective date of 
termination.  Provider shall promptly deliver to 
Customer all materials and information supplied by 
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Customer in connection with the terminated Project, 
together with all Deliverables in process at the 
effective date of termination, whether complete or 
partially complete. 
5.3 Provider or Customer may terminate this 
Agreement for breach if after providing the breaching 
party written notice of material breach, the breach is 
not cured within thirty (30) days after receipt of such 
written notice. 
5.4 The provisions of Sections 1, 6, 7, 8, 10, 12, 14 
and 15, and subsections 5.4 and 9.3, shall survive 
any expiration, cancellation or termination of this 
Agreement. 

6. CONFIDENTIAL INFORMATION.  A party’s 
“Confidential Information” is defined as any 
confidential or proprietary information of a party which 
is disclosed to the other party in a writing marked 
confidential or, if disclosed orally, is identified as 
confidential at the time of disclosure and is 
subsequently reduced to a writing marked confidential 
and delivered to the other party within ten (10) days of 
disclosure.  Each party will hold the other party’s 
Confidential Information in confidence and will not 
disclose such Confidential Information to third parties 
nor use the other party’s Confidential Information for 
any purpose other than as required to perform under 
this Agreement.  Such restrictions will not apply to 
information which (i) is already known by the 
recipient, (ii) becomes, through no act or fault of the 
recipient, publicly known, (iii) is received by recipient 
from a third party without a restriction on disclosure or 
use, or (iv) is independently developed by recipient 
without reference to the Confidential Information.  The 
restriction on disclosure will not apply to Confidential 
Information that is required to be disclosed by a court 
or government agency.  The material financial terms 
of the Agreement are the Confidential Information of 
both parties; however, either party may disclose such 
terms to a potential investor or merger candidate so 
long as it secures confidential treatment of such 
information. 

7. OWNERSHIP AND PROPRIETARY RIGHTS 

7.1 Any and all Deliverables and related intellectual 
property conceived, written, created or first reduced to 
practice under this Agreement by Provider shall be 
the sole and exclusive property of Provider.  Provider 
unconditionally and irrevocably hereby grants to 
Customer a perpetual, non-exclusive, royalty-free 
license to use the Deliverables and related intellectual 
property, subject to the provisions of Section 7.2 
below.  
7.2 Provider shall retain exclusive ownership of 
Provider Tools, together with all intellectual property 
rights therein.  Except to the extent that Provider 
Tools are embedded in, and used solely as 
components of, the Deliverables, (a) upon completion 
or termination of a Project, Customer shall return to 
Provider the originals and all copies of Provider Tools 
used in connection with the Project, and (b) Provider 
Tools shall be considered and treated as confidential 
information of Provider subject to the confidentiality 
provisions set forth in Section 6.  Provider hereby 

grants to Customer a perpetual, non-exclusive, 
royalty-free license to use Provider Tools that are 
embedded in the Deliverables. Customer shall not 
unbundle any embedded Provider Tools and shall not 
use or disclose such Provider Tools in any manner 
other than as integral components of the Deliverables, 
and in no event shall Customer disclose any source 
code of Provider’s Tools without Provider’s express 
written consent. 

7.3 Customer shall retain its rights in any proprietary 
material or any content that Customer supplies to 
Provider, whether or not incorporated into a 
Deliverable. The provisions of this Agreement do not 
alter the terms of any license agreement pertaining to 
software that is utilized or installed hereunder.  If 
Customer provides Provider with materials owned or 
controlled by Customer or with use of, or access to, 
such materials, Customer hereby grants to Provider 
all rights and licenses that are necessary for Provider 
and its subcontractors to fulfill their obligations 
hereunder. 

7.4 Provider shall not be precluded by this 
Agreement from rendering services or developing 
work products that are competitive with, or 
functionally comparable to, the services rendered and 
Deliverables provided hereunder.  Provider shall not 
be restricted in its use of ideas, concepts, know-how 
and techniques acquired or learned in the course of 
activities hereunder.  The provisions of this Section 
7.4 shall not be construed to alter Provider's 
obligations under Section 6. 

8. INDEMNITY. 

8.1 Customer will notify Provider, in writing, of any 
third-party claim that any Deliverable or other material 
provided by Provider, or the use thereof, infringes an 
Enforceable Intellectual Property Right. Upon being 
notified of any action brought against Customer based 
on such a claim, Provider, at its sole cost, shall 
indemnify and defend Customer and hold Customer 
harmless in the action, perform any negotiations for 
settlement or compromise of the action, and pay any 
and all settlements reached and/or costs and 
damages awarded in the action, together with 
reasonable attorneys' fees (provided that no 
settlement that affects any rights or obligations of 
Customer will be agreed to without Customer’s 
express written approval and such approval shall not 
be unreasonably delayed or withheld by Customer); 
provided, however, that to the extent that any action is 
based upon a claim that material furnished to Provider 
by Customer or inserted into any Deliverable by 
Customer, or the use of such material, infringes an 
Enforceable Intellectual Property Right, Customer, at 
its sole cost, shall indemnify and defend Provider and 
hold Provider harmless in the action, perform any 
negotiations for settlement or compromise of the 
action, and pay any and all settlements reached 
and/or costs and damages awarded in the action 
related to such material furnished by Customer, 
together with reasonable attorneys' fees (provided 
that no settlement that affects any rights or obligations 
of Provider will be agreed to without Provider’s 
express written approval and such approval shall not 
be unreasonably delayed or withheld by Provider).   
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8.2 In the event of an action for infringement as 
described in Section 8.1, Provider will, with the 
consent of Customer and in addition to the 
indemnities and rights under Section 8.1: (a) obtain 
for Customer or Provider the right to use the infringing 
material,  (b) modify the Deliverables so as to render 
them non-infringing and functionally equivalent, or (c) 
provide Customer with functionally equivalent 
substitute Deliverables; provided, however, that if 
none of the other options set forth in this paragraph is 
commercially reasonable, Provider will refund to 
Customer all fees paid to Provider under the 
applicable Order Form, reduced by twenty percent 
(20%) for each full year in which Customer had use of 
the Deliverables delivered thereunder, in full 
satisfaction of Provider's obligations under such Order 
Form.  Any remedy under this paragraph shall be 
undertaken at the expense of the party that furnished 
the infringing material. 
9. REPRESENTATIONS AND WARRANTIES. 
9.1 Customer represents and warrants that 
Provider's use of any and all materials furnished by 
Customer hereunder does not infringe any 
Enforceable Intellectual Property Right of any third 
party. 
9.2 Provider represents and warrants that 
Customer's use of the Deliverables, in the form in 
which they are delivered to Customer, does not 
infringe any Enforceable Intellectual Property Right of 
any third party. 
9.3 EXCEPT ONLY AS SET FORTH ABOVE, THE 
PARTIES EXCLUDE FROM THIS AGREEMENT ALL 
REPRESENTATIONS AND WARRANTIES 
INCLUDING, BUT NOT LIMITED TO, THE IMPLIED 
WARRANTIES OF MERCHANTABILITY AND OF 
FITNESS FOR A PARTICULAR PURPOSE. 
10. LIMITATION OF LIABILITY. 
10.1 Neither party shall be liable hereunder for 
penalties or liquidated damages, or for special, 
indirect, consequential or incidental losses or 
damages including, but not limited to, lost profits, lost 
or damaged data, failure to achieve cost savings, loss 
of use of facility or equipment, or the failure or 
increased expense of operations, regardless of 
whether any such losses or damages are 
characterized as arising from breach of contract, 
breach of warranty, tort, strict liability or otherwise, 
even if a party is advised of the possibility of such 
losses or damages, or if such losses or damages are 
foreseeable. 
10.2 Provider's liability hereunder, regardless of the 
form of action, shall not exceed the total amount of 
fees paid by Customer under the Order Form under 
which such liability arises. This provision shall not limit 
Provider's liability for personal injury or death or for 
damage to real property or tangible personal property 
caused by the negligence or willful misconduct of 
Provider or its employees. 
10.3 The provisions of Sections 10.1 and 10.2 shall 
not limit (a) liability for breach of any confidentiality 
obligation, (b) liability for infringement of the other 

party's intellectual property rights, (c) the indemnity 
obligations set forth in Sections 8.1 and Error! 
Reference source not found. of this Agreement, or 
(d) liability for payment of interest added by a court of 
law or an arbitration panel to a judgment entered in 
any action or proceeding under this Agreement. 
10.4 No action, suit or proceeding arising out of this 
Agreement may be brought more than two (2) years 
after the events giving rise thereto, except that 
Provider may bring an action for payment within two 
(2) years after the date of the most recent payment. 
11. PROVIDER PERSONNEL.  Provider personnel who 
render services to Customer under this Agreement 
may render similar services for others during the term 
of this Agreement. Provider will make reasonable 
efforts to honor specific requests of Customer 
regarding assignment of Provider personnel, but 
Provider reserves the right to make and change all 
such assignments. 
12. EMPLOYEE HIRING.  For purposes of this Section 
12, the verb to hire shall mean to hire as an employee 
and/or otherwise to engage or to retain as an 
independent contractor or consultant.  Provider and 
Customer acknowledge and agree that each of them 
has invested substantial time and expense in 
recruiting, hiring, training and retaining its employees. 
If either Provider or Customer hires an employee of 
the other, as a result of the exposure of such 
employee to Provider or Customer in the course of 
activities hereunder, the hiring party will receive 
significant additional value under this Agreement, at 
the expense of the other party.  Accordingly, during 
the Term and for one hundred eighty (180) days 
thereafter, neither Provider nor Customer shall hire 
any person who has been involved in rendering or 
receiving services hereunder as an employee of the 
other party, without the express written consent of the 
other party. The provisions of this Section 12 shall not 
restrict the hiring of (a) a person who responds to 
advertising at a job fair or in media circulated to the 
general public, or (b) a former employee of the other 
who has not been engaged in a Project hereunder for 
sixty (60) or more days. 
13. INDEPENDENT CONTRACTORS.  Provider and 
Customer shall at all times be independent parties. 
Neither party is an employee, joint venturer, agent, or 
partner of the other, and neither party is authorized to 
assume or create any obligations or liabilities, express 
or implied, on behalf of or in the name of the other. 
The employees, methods, facilities and equipment of 
each party shall at all times be under the exclusive 
direction and control of that party. 
14. PUBLICITY.  Neither party shall use the name of 
the other for any commercial purpose without the prior 
written consent of the other, except that Provider may, 
without prior written consent, identify Customer in 
reference listings as a Customer of Provider, if such 
identification does not imply Customer's endorsement 
of the services of Provider. 
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15. GENERAL 
15.1 Governing Law.  This Agreement shall be 
governed in all respects solely and exclusively by the 
laws of the State of California. 

15.2 Dispute Resolution.  In the event of an alleged 
breach of contract or other dispute regarding 
performance under this Agreement or any Order 
Form, and any attachments hereto, by either party, 
the Parties agree to engage in a good faith effort 
negotiation in an attempt to resolve the dispute or 
alleged breach.  In the event that this initial 
negotiation is not successful, the Parties agree to 
elevate the dispute or alleged breach to the executive 
level of each party, and the senior executives of each 
party agree to negotiate in good faith in an attempt to 
arrive at a mutual resolution of such dispute or 
alleged breach.  If within thirty (30) days following the 
initiation of such attempt, no resolution is achieved, 
then subject to the final paragraph of this Section 
15.2, all such remaining disputes, claims or 
controversies arising out of or relating to this 
Agreement or breach, termination, enforcement, 
interpretation or validity hereof, including the 
determination of the scope or applicability of this 
Agreement to arbitrate shall be determined in 
arbitration in San Diego, California, before a sole 
arbitrator.  The arbitration shall be administered by 
JAMS pursuant to its Streamlined Arbitration Rules 
and Procedures.  

In rendering the award, the arbitrator shall determine 
the rights and obligations of the parties in accordance 
with the applicable procedural and substantive law 
and requirements, except that the arbitrator shall have 
no authority to award punitive damages.  The award 
of the arbitrator shall be final and binding on the 
parties and shall be enforceable by judgment entered 
in a court of proper jurisdiction.  The arbitrator shall, in 
the award, allocate all of the costs of the arbitration, 
including the fees of the arbitrator and the reasonable 
attorneys’ fees of the prevailing party, against the 
party who did not prevail.   

Notwithstanding the foregoing, either party, may, 
without inconsistency with this agreement, seek from 
a court any interim or provisional injunctive relief that 
may be necessary to protect the right or property of 
that party, pending final resolution of the dispute. 

15.3 Compliance with Laws.  At its own expense, 
each party shall comply with all applicable laws, 
regulations, rules, ordinances and orders regarding 
their activities related to this Agreement.   

15.4 Export.  Customer acknowledges that access to 
software and technical data is controlled by United 
States export laws and regulations.  Customer agrees 

to adhere to such laws and regulations in the event of 
any export or re-export of software or technical data 
delivered to Customer hereunder.  Customer shall be 
responsible for obtaining any and all required import 
and export documentation. 

15.5 Notice.  Any notices hereunder shall be given to 
the appropriate party at the address specified on the 
execution page of this Agreement or at such other 
address as the party shall specify in writing.  Notice 
shall be deemed given:  upon personal delivery; if 
sent by fax, upon confirmation of receipt; or if sent by 
certified mail, postage prepaid, 3 days after the date 
of mailing. 

15.6 Force Majeure.  If performance hereunder is 
interfered with by any act or condition beyond the 
reasonable control of the affected party, the party so 
affected will be excused from such performance to the 
extent of such condition. 

15.7 Severability and Headings.  If any provision of 
this Agreement is held to be invalid or unenforceable, 
such provision shall be struck and the remaining 
provisions shall be enforced.  Headings used in this 
Agreement are for reference purposes only and in no 
way define, limit, construe or describe the scope or 
extent of such section or in any way affect this 
Agreement.  

15.8 Assignment.  Neither party may assign its 
rights or delegate its duties under this Agreement 
without the prior written approval of the other party, 
except that either party may assign all its rights and 
delegate all its obligations as part of a merger, 
reorganization or sale of all or substantially all its 
assets.  Any attempted assignment in violation of the 
foregoing shall be void and of no effect.  Subject to 
the foregoing, this Agreement is binding on the parties 
and their successors and assigns. 

15.9 Entire Agreement; Amendment; Reservation 
of Rights.  This Agreement, together with every 
Order Form executed hereunder, set forth the entire 
understandings and agreements, and supersedes all 
prior or contemporaneous agreements or 
understandings (oral or written), between the parties 
with respect to the subject matter hereof.  This 
Agreement shall control over any conflicting 
provisions of any purchase order, invoice, 
acknowledgement or similar document, and such 
provisions are expressly rejected; provided that in the 
event of any conflict between the terms of this 
Agreement and the terms of an Order Form, the terms 
of the Order Form shall control.  This Agreement may 
be amended only in a writing signed by both parties.  
Either party’s failure to act with respect to a breach by 
the other party does not waive its right to act with 
respect to subsequent or similar breaches.

 


